UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

X/OPEN COMPANY LIMITED,

Opposer,
Opposition No.: 122,524

Vs.
Application Serial No.: 75/680,034

WAYNE R. GRAY,

Applicant.

APPLICANT’S BRIEF IN SUPPORT OF
MOTION TO COMPEL DISCOVERY

Applicant, Wayne R. Gray, respectfully submits this brief and the two Addenda
and supporting exhibits hereto in support of Applicant's motion to compel Opposer and
Counterclaim-Defendant, X/Open, pursuant to TBMP Section 523 and Rule 37(a) of the
Federal Rules of Civil Procedure, to respond fully to Applicant's Second Request for
Production of Documents to Opposer (2™ Requests") producing fully all documents,
communications and things, and to respond fully to Applicant's Second Set of
Interrogatories to Opposer ("2™ Interrogatories") with specificity and in detail, as
Applicant has twice narrowed in writing on June 7 and August 11, 2004, and as ordered
in the Board’s Order dated July 22, 2004.

Applicant submits that in the interest of justice the Board must issue this Order
denying Opposer's new discovery objections and compelling Opposer to respond fully,

thus halting Opposer's delays and continuing attempts to thwart Applicant's discovery.




INTRODUCTION

Applicant brings this motion to compel full and complete answers to Applicant’s
2" Interrogatories and compel production pursuant to the 2" Requests to secure evidence
in Opposer's possession, without which Applicant will suffer great prejudice. Despite the
liberal and broadly-construed rules governing discovery, Opposer attempts to play "hide
the ball" by not answering fully Applicant's 2" Interrogatories and withholding all
documents under the 2™ Requests, which are documents that contain critical and highly
relevant evidence. Opposer imposes its definition, purpose and/or intent upon
Applicant's discovery requests, and attempts to reargue a previous motion (for a
protective order) with the introduction of new objections that are improper, untimely and
inadequate.

It is exactly this type of gamesmanship that Fed. R. Civ. P. 26(b)(1) was designed

to prevent.

BACKGROUND

The Board, in an Order dated April 12, 2004, re-opened discovery solely with
respect to the matters arising from the amendments to Applicant's pleadings. Applicant
served upon Opposer a Second Set of Interrogatories (Exhibit 1 hereto) and Second
Requests for Production of Documents (Exhibit 2 hereto) on May 4, 2004. Opposer
requested Applicant to narrow discovery requests in a letter dated May 19, 2004 (Exhibit
3 hereto) and Applicant complied on June 7, 2004, revising and withdrawing many 2™

Interrogatories and 2" Requests. Rather than submit discovery responses and objections



to Applicant within the allowed 30-day period, Opposer instead chose to file a Motion for
Protective Order on May 20, 2004 (Exhibit 4 hereto), even though "it is generally
inappropriate for a party to respond to a request for discovery by filing a motion attacking
it "as this Board ruled in its Order at page 8 (Exhibit 5, hereto).

Pursuant to the Board’s Order dated July 22, 2004 (Exhibit 5) and at the request of
Opposer, Applicant again revised and withdrew additional Interrogatories and Requests a
second time in a letter with attachment to Opposer dated August 11, 2004 (Exhibit 6
hereto), which, for Opposer's convenience, outlined all of Applicant's first and second
revision sets. This letter specifically stated that responses should be limited to events or
documents on or after June 14, 1993, Novell's date of acquisition of UNIX System
Laboratories (USL) and included further guidance at p. 5 as follows:

As further guidance to narrow our discovery requests and June 7,
2004 opposition brief request revisions, we are submitting that any
discovery requests utilizing the phrase "all documents" or "all documents
and all communications" should be interpreted to mean, where appropriate,
"all documents on or after June 14, 1993" or "all documents and all
communications on or after June 14, 1993.”

Thus there can be no question but that Applicant’s discovery requests are all limited to
the date range imposed by the Order of this Board (see Exhibit 6 hereto, first paragraph).
The letter of Exhibit 6 could be used by Opposer, if necessary, as an estoppel document if
Applicant should ever attempt to go beyond this Board’s Order in requesting older
documentation.

On August 23, 2004 the parties stipulated to an extension for Opposer to respond
to outstanding discovery, and Opposer later submitted responses on November 1, 2004

with new, untimely and improper objections to Applicant's 2™ Interrogatories (Exhibit 7




hereto) and 2™ Requests (Exhibit 8 hereto), 180 days after Applicant's initial service of

said discovery requests, and on the last day of the stipulated extension.

ARGUMENT

Fed. R. Civ. P. 26(b)(1), permits discovery of information that is "relevant to the
claim or defense of any party." The standard for discovery is not whether the information
sought would be admissible at trial; rather, information is discoverable if it "appears
reasonably calculated to lead to the discovery of admissible evidence." The permissible
scope of discovery includes information that might reasonably assist a party in evaluating
the case, preparing for trial or facilitating settlement: "No longer can the time honored cry
of 'fishing expedition' serve to preclude a party from inquiring into the facts underlying
his opponent's case." Hickman v. Taylor, 329 U.S. 495, 507 (1947) (footnote omitted).
The scope of discovery is broad and encompasses "any matter that bears on, or that
reasonably could lead to other matter [sic] that could bear on, any issue that is or may be
in the case." Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978). In fact, "even
after the recent amendment to [Rule 26], courts employ a liberal discovery standard."
Graham v. Casey's General Stores, 206 F.R.D. 251, 253 (S.D. Ind. 2002); see also
Hammond v. Lowe's Home Ctrs., Inc., 216 F.R.D. 666,670 (D. Kan. 2003). Toward this
end, Rule 26(b) is liberally interpreted to permit wide-ranging discovery of all
information reasonably calculated to lead to discovery of admissible evidence. Epstein v.
MCA, Inc., 54 F.3d 1422, 1423 (9th Cir. 1995) ("The Federal Rules of Civil Procedure
create a 'broad right of discovery' because 'wide access to relevant facts serves the

integrity and fairness of the judicial process by promoting the search for the truth.™).




Applicant's 2" Interrogatories and 2™ Request for documents relate directly to
Applicant's amended pleadings and are calculated to lead to the discovery of admissible
evidence relating to events bearing directly on the Unix trademarks at issue in this
proceeding. These documents, communications and things are relevant, (but are not
limited) to the following things and events which may well be dispositive in this
opposition:

1993 - Unix mark Term Sheet between Novell and Digital, HP, IBM, Sun, and
X/Open, which relates to Unix trademark and is expected to provide evidence
relative to naked licensing and abandonment by Novell.

1994 - USL v. Berkley Software Design, Inc. (BSDi). Civ. No. 92-1667 (DNJ), an
action of Unix trademark infringement, and University of California (UC) Regents
v. USL No. 717864-3 (Calif. Cty. of Alamed). Terms of the 1994 Novell-BSDi-
UC Regents settlement are expected to relate to Unix trademark abandonment,
misrepresentation and fraud.

May 10, 1994 — Novell-X/Open Unix Trademark Relicensing Agreement assigns
trademark licensing rights, but apparently not ownership of the marks, to X/Open,
and relates to naked licensing, Unix trademark abandonment, misrepresentation
and fraud.

December 6, 1995 - Novell-SCO Unix business Asset Purchase Agreement
(APA), in which SCO completes the purchase of Novell's Unix business assets,
including Unix trademarks and the May 10, 1994 X/Open Unix Trademark
Relicensing Agreement, which relates to Unix trademark abandonment,
misrepresentation and fraud as well as assignment.

September 2, 1996 — Confirmation Agreement between SCO, Novell, and X/Open
concerning the Unix trademarks, which may relate to Unix trademark
abandonment, misrepresentation and fraud.

October 16, 1996 — Novell-SCO Unix business APA Amendment No. 2, which
confirms purchase and transfer of Unix trademarks to SCO, relates to Unix
trademark abandonment, misrepresentation and fraud.

November 13, 1998 — Novell-X/Open Unix trademark alleged Deed of
Assignment, recorded June 22, 1999, may relate to Unix trademark abandonment,
misrepresentation and fraud upon the USPTO.




This motion seeks full and complete answers to Applicant's 2" Interrogatories
Nos. 2-10, 13-17, 19-21, and 25-26. Opposer’s responses to 2" Interrogatories include
new and improper general objections (Exhibit 7 hereto at 1-2) that are summarized as
follows:

>information protected by the attorney-client and/or work-product privileges,
>confidential or highly confidential information,

>not limited to events occurring after Novell's acquisition of the UNIX mark from
UNIX System Laboratories (i.e., June 14, 1993),

>overly broad, unduly burdensome, and oppressive,

>duplicative of other interrogatories,

>information available from public sources,

>vague and ambiguous, and

>incapable of being understood.

Opposer's response to each Interrogatory repeats several of the above general
objections and some Interrogatory responses include one or more of the following
improper objections with insufficient or no specificity or explanation:

>information already in Gray's possession,
>concerns marks not at issue, and
>information concerning matters outside the United States.

For example, Applicant's 2nd Interrogatories ask Opposer to identify:

all persons, material, documents and things relating to the
ownership, licensing and 'chain of title' Unix marks at issue in this
proceeding (Interrogatories No. 2-8, 13-15, 26);

all persons, material, documents and things relating to the Novell-
Santa Cruz Operation Inc. (herein SCO) Unix Business Asset Purchase
Agreement dated September 19, 1995 and as amended October 16, 1996,
transferring the Unix marks at issue in this proceeding to SCO
(Interrogatory No. 9);

all persons, material, and documents things relating to the alleged
Novell — X/Open Deed of Assignment of the Unix marks at issue in this
proceeding (Interrogatories No. 10, 13-15);

all persons, material, documents and things relating to Opposer's



misleading statements concerning Unix mark 'goods’ registration, use and
ownership attributions of the Unix marks at issue in this proceeding
(Interrogatories No. 16, 17, 19-21); and

all persons, material, documents and things relating to Opposer's
discovery answers testimony supporting their claims concerning the Unix
marks at issue in this proceedings (Interrogatory No. 25).

Applicant discusses the specific deficiencies and cure for each interrogatory

problem in Addendum A hereto, titled "Summary of Deficiencies in X/Open's Response

to 2™ Interrogatories".

This motion also seeks satisfactory responses to 2" discovery document Requests

1,2,4-10, 17-23, 28, 30, 35-38, 40, 42-45, and 47-49. Opposer's responses include new

and improper general objections (Exhibit 8 hereto at 1-3), which include the above

Interrogatory general objections.

Opposer's response to each document production request repeats several of the

general objections and some Requests include one or more of the following objections as

well:

>impose obligations to produce documents in a manner not imposed by the
Federal Rules of Civil Procedure.

>duplicative of other document requests,

>information available to Gray from public sources,

>documents not within the possession, custody, or control of X/Open.

Applicant's 2" Document Requests ask Opposer:

to provide all documents and things relating to the ownership,
licensing and 'chain of title' of the Unix marks at issue in this proceeding
(Production Request Nos. 1, 2, 4-7, 30, 36, 37);

to provide all documents and things relating to the Novell — Santa
Cruz Operation Inc. (herein known as SCO) Unix Business Asset
Purchase Agreement dated September 19, 1995 and as amended October
16, 1996, transferring the Unix marks at issue in this proceeding to SCO




(Production Request No. 8);

to provide all documents and things relating to the alleged Novell —
X/Open Deed of Assignment of the Unix marks at issue in this proceeding
(Production Request Nos. 9, 10, 17-22, 28, 48);

to provide all documents and things relating to Opposer's
misleading statements concerning Unix mark 'goods' registration, use and
ownership attributions of the Unix marks at issue in this proceeding
(Production Request Nos. 23, 35-38, 40, 42-45, 47); and

to provide all documents and things relating to Opposer's discovery
answers testimony supporting their claims concerning the Unix marks at
issue in this proceeding (Production Request No. 49).

Applicant discusses specific production deficiencies in Addendum B hereto, titled
"Summary of Deficiencies in X/Open's Response to 2" Document Production Request".
In short, Applicant has received NO discovery documents from Opposer.

Opposer has not provided a meaningful response to Applicant's Interrogatories and
document Requests, and has failed to produce to Applicant important documents that it
could have had available months ago and should be compelled to do so, especially given
that Opposer in its letter dated May 19, 2004 (Exhibit 3 at 4) discussing discovery
objections and especially in Opposer's protective order motion (Exhibit 4 at 20) stated the
following: "all relevant information ...can be easily obtained from public sources or
X/Open" (emphasis added).

The burden of justifying non-compliance with discovery obligations is on the
withholding party, not on the requesting party. Int'l Action Ctr. v. United States, No. 01-
72 (GK), 2002 U.S. Dist. LEXIS 16874, *5 (D.D.C. Aug. 30, 2002). Opposer has not

met, nor can it now meet, such a burden.

Opposer's responses to Applicant's 2™ Interrogatory and 2" Requests for




Production should be ruled to be non-responsive and Opposer should be ordered to

answer Interrogatories fully and produce fully all document Requests.

A. OPPOSER IS ATTEMPTING TO REARGUE THE PREVIOUS MOTION

FOR A PROTECTIVE ORDER REGARDING DISCOVERY

Opposer, in a transparent attempt to get another bite at the apple, continues to
argue the Board's July 22, 2004 Order generally denying Opposer's protective order
motion dated May 20, 2004.

First, note that the parties' respective positions on the relevant scope of
Applicant's 2™ Interrogatory and 2™ Requests were fully briefed in connection with
Opposer's inappropriate Motion for Protective Order dated May 20, 2004, attacking
Applicant's discovery. For example, Opposer made some blanket objections including
those based generally on confidentiality and privilege of one type or another, rather than
presenting such objections in a form sufficiently specific to enable reply by the Applicant
and analysis by the Board.

The Board's July 22, 2004 decision was clear in limiting Applicant's discovery as
follows: "Applicant's discovery requests concerning "pre-Novell" ownership and conduct
are outside the scope of permitted discovery” (Exhibit S at 11), and "Applicant's
discovery requests seeking information and documents with the USPTO relating to any
UNIX mark are overly broad and, thus, beyond the scope of discovery" (Exhibit 5 at 11-
12). However, the Board allowed all of the other 2™ Interrogatories and 2™ Production
Requests. As such, Applicant fully complied with the Board's Order in a second revision

to discovery requests in Applicant's letter dated August, 11, 2004 (Exhibit 6).




Second, Opposer improperly attempts to continue to argue the scope of discovery
through the introduction of new (and almost every possible) discovery objection. These
new and improper blanket objections serve no use, are not now relevant to Applicant's
discovery, and are little more than boilerplate. They mainly serve to accomplish delay.

Applicant's August 11, 2004 letter, as it should, addresses ONLY revisions and

withdrawals with respect to his discovery requests pursuant to the Board's Order.

B. OPPOSER'S NEW OBJECTIONS ARE UNTIMELY AND WAIVED

Opposer has waived any new objections by not properly and timely filing them. See
Wand v. Hsu, 919 F. 2d 130 (10" Cir. 1990). It has long been the law in this country that
discovery objections are waived if not timely presented, without regard to any extension
or forbearance on the part of the requesting party. Davis v. Romney, 53 F.R.D. 247,248
(E.D.PA., 1971). Even where an extension is requested, at least the objections must be
presented on time. Sturdevant v. Sears, Roebuck and Company, 32 F.R.D. 426, 428
(W.D.MO. 1963).

Opposer filed a unilateral Motion to Suspend (Exhibit 10 hereto) on June 7, 2004, and
withdrew it the next day when the parties stipulated (Exhibit 11 hereto) to suspend
proceedings on June 8, 2004. It should be noted that this was only one (1) day prior to
the due date for Opposer's discovery answers and objections.

In that unilateral Motion to Suspend, Opposer took a second bite at the same apple by
re-arguing many of its same general or blanket objections that it attempted in its largely
unsuccessful previous Motion for a Protective Order.

Proceedings were resumed on July 22, 2004 upon the Board's Order relating to

10




Opposer's protective order motion, rejecting Opposer's discovery objections except as to
discovery prior to Novell's purchase of USL June 14, 1993 (Exhibit 9 hereto), and as to
documents available at the USPTO.

Opposer's Letter dated May 19, 2004 (Exhibit 3), Motion for Protective Order
dated May 20, 2004 (Exhibit 4), Opposer's Motion to Suspend Proceedings dated June 7,
2004 (Exhibit 10) and Reply Brief in support of said motion dated June 25, 2004 (Exhibit
12 hereto), all filed within 35 days of Applicant's discovery request service, comprise
four (4) opportunities for Opposer to raise specific objections to Applicant's discovery

[13

requests, and yet none of Opposer's “new” objections were raised with specificity.
C. BLANKET OBJECTIONS ARE IMPROPER.

General objections are universally considered "improper." In re Folding Carton
Antitrust Litig., 83 F.R.D. 260, 264 (N.D. 111. 1979); See, eg, Taylor v Los Angeles
Police Dept., 1999 WL 33101661 (C.D. Cal. Nov. 10, 1999) (general objections
insufficient); Paulson v. Case Corp., 168 F.R D. 285,289 (C.D. Cal. 1996) (general or
boilerplate objections are improper); Chubb Integrated Sys. Ltd. v. National Bank of
Washington, 103 F.R.D. 52, 58 (D.D.C 1984) ("General objections are not useful to the
court ruling on a discovery motion. Nor does a general objection fulfill [a party's] burden
to explain its objections."). Some courts have even construed use of general objections as
a waiver of objections in their entirety. Id.; White v. Beloginis, 53 F.R.D. 480, 481
(S.D.N.Y. 1971). Thus, the board should overrule Opposer's bare references to general
objections.

Opposer's objections to Applicant's 2™ Interrogatories 2-10, 13-17, 19-21, 25-26

11




and 2™ Document Production Requests 1, 2, 4-10, 17-23, 28, 30, 35-38, 40, 42-45, 47-49,
are likewise boilerplate and offer "conclusory statements” without explanation. As stated
above, a party must support objections with specificity and explanations rather than
sweeping statements, especially since the objecting party carries the burden of
demonstrating the reasonableness of its objections. See United States v. 58.16 Acres of
Land, 66 F.R.D. 570, 572-73 (E.D. I11. 1975). "Objections to interrogatories must be
specific and be supported by a detailed explanation as to why interrogatories or a class of
interrogatories is objectionable." Id. at 572 (emphasis added). A successful objection
offers a recognized reason for objection buttressed by substantiated, detailed proof of the
claim.

Opposer's answers to Applicant's 2" Interrogatories and 2" Document Production
Requests raise unsound, unsubstantiated objections and thus the Board should overrule
Opposer's Interrogatory answers and the bare references to specific objections cited
therein and order Opposer to fully and completely answer Applicant's 2" Interrogatories

and fully and completely produce all documents in Applicant's 2 Requests.

D. OPPOSER'S PRIVILEGE CLAIMS ARE INADEQUATE

In addition to having waived its objections, Opposer has not met its burden in
asserting privileges to object to Applicant's 2" Interrogatories 2-10, 13-17, 19-21, 25-26
and 2" Document Production Requests 1, 2, 4-10, 17-23, 28, 30, 35-38, 40, 42-45, 47-49.
To meet the standards required to assert the privileges claimed there must be a log and
that privilege log must

contain a brief description or summary of the contents of the document, the

12




date the document was prepared, the person or persons who prepared the

document, the person to whom the document was directed, or for whom the

document was prepared, the purpose in preparing the document, the privilege

or privileges asserted with respect to the document, and how each element of

the privilege is met as to that document.
Burns v. Imagine Films Entertainment, Inc., 164 F.R.D. 589, 593-594 (W.D.N.Y. 1996)
("where Defendants ... claimed that information requested and material sought were
privileged but did not state nor demonstrate the underlying facts or circumstances of the
privilege or protection . .. such privilege is denied"); In re Shopping Carts Antitrust Litig.,
95 F.R.D. 299, 306 (S.D.N.Y. 1982).

Fed. R. Civ. P. 26(b)(5), added to the Federal Rules of Civil Procedure as a 1993
amendment, sets forth the information that should be provided in a privilege claim. The
rule requires that a party withholding information on grounds of privilege shall "make the
claim expressly and shall describe the nature of the documents, communications or things
not produced or disclosed in a manner that, without revealing information itself
privileged or protected, will enable other parties to assess the applicability of the
privilege or protection.

The burden is on the party claiming the privilege. United States v. Lawless. 709
F.2d 485, 487 (7th Cir. 1983); Weil v. Investment/Indicators, Research and Management.
647 F.2d 18, 25 (9th Cir. 1981).

Opposer's bald assertions that Applicant's 2" Interrogatories and/or 2™ Document
Production Requests would "violate attorney-client privilege" and/or are "work-product
privileged" and/or are "confidential" or "highly confidential", providing no privilege log

citing grounds for these claims, must be overruled by the Board. Opposer's responses

must be ruled non-responsive and Opposer compelled to fully and completely answer

13



Applicant's 2™ Interrogatories and compelled to fully and completely respond to

Applicant's 2" Document Production Requests.

E. OPPOSER HAS PROVIDED LITTLE OR NO MEANINGFUL
INFORMATION IN RESPONSE TO APPLICANT'S INTERROGATORIES.

Opposer provides incomplete narrative objections as responses to most of
Applicant's 2" Interrogatories. Rule 33 states that "[e]ach interrogatory shall be answered
separately and fully in writing under oath ...." Fed. R. Civ. P. 33(b)(1). "Answers must be
responsive, complete, and not evasive." Moore's Federal Practice § 33.101 (3 ed.
2003). "A sufficient answer generally entails a conscientious and good faith effort to
comprehend the question and answer it explicitly." Id.

"The purpose of discovery procedures are (1) to narrow the issues; (2) to obtain
evidence for use at trial; and (3) to secure information as to the existence of evidence that
may be used at trial." Wood v. Todd Shipyards, 45 F.R.D. 363, 364 (S.D. Tex. 1968).
"Mutual knowledge of all the relevant facts gathered by both parties is essential to proper
litigation." Hickman v. Taylor, 329 U.S. 495, 507 (1947).

[T]he spirit of the rules is violated when advocates attempt to use discovery

tools as tactical weapons rather than to expose the facts and illuminate the

issues by overuse of discovery or unnecessary use of defensive weapons or

evasive responses. All of this results in excessively costly and time-consuming

activities that are disproportionate to the nature of the case, the amount

involved, or the issues or values at stake.

Advisory Committee's Note to 1983 Amendment to Fed. R. Civ. P. 26.

Opposer's response to Interrogatory No. 5 is typical of its failings. In

Interrogatory No. 5, Applicant asks Opposer to identify, "the chain of title that establish

Opposer's right to ownership of the Unix mark, pursuant to 37 C.F.R. § 3.73(b), and the

14




identity of the persons most familiar with said chain of title" (Exhibit 7, at 6)'. In
response, in addition to invoking Rule 33(d), Opposer provides a one-paragraph answer
which states the following:

"X/Open objects to this interrogatory as seeking information protected by
the attorney-client and/or work-product privileges, as seeking confidential or
highly confidential information in the absence of a protective order, and as
seeking information available from public sources (i.e., the PTO's website).
X/Open objects to this interrogatory to the extent that it is not limited to events
occurring after Novell's acquisition of the UNIX mark from UNIX System
Laboratories (i.e., June 14, 1993), as required by the Board's July 22, 2004 order.
Subject to the above general and specific objections, X/Open will produce non-
privileged, responsive documents to the extent any exist in answer to this
interrogatory pursuant to Fed. R. Civ. P. 33(d) and subject to the entry of an order
protecting confidential and highly confidential information. The person most
familiar with the chain of title to X/Open's UNIX mark is: Steve Nunn, X/Open
Company, Ltd., Apex Plaza, Forbury Road, Reading, Berkshire RG1 1AX, United
Kingdom." (Exhibit 7, p6)

Although Opposer names one individual, the answer is clearly incomplete and
evasive. Although obviously designed to create the false impression that Opposer has
provided meaningful information, this response, like most of Opposer 's other
Interrogatory responses, is virtually meaningless.

As another example of Opposer's continuing gamesmanship, the “answer” to
Interrogatory No. 9 (Exhibit 7, at 13) includes the following meaningless comment:

X/Open also objects to this interrogatory as incorrectly assuming that the

UNIX mark was transferred from Novell to SCO (i.e., Schedule 1.1 (a) of the

1995 Novell-SCO Asset Purchase Agreement identifies the assets in question as

including "Trademarks UNIX and UnixWare as and to the extent held by Seller-....
This lecturing attempt to distract is particularly interesting in view of Novell's September
18, 1995 Board of Directors meeting minutes filed just last month by Novell as document

No. 57 in the pending SCO v. Novell case (Exhibit 13, at 5). Those minutes clearly state

! Indeed, what question could be more pertinent to ultflg;ate issues in this case?




that Novell was the owner of the UNIX marks and intent was to (and in fact did) transfer
said marks to SCO in the September 19, 1995 Novell-SCO Unix Business “Asset
Purchase Agreement”:

Novell will retain all of its patents, copyrights and trademarks (except for the

trademarks UNIX and UnixWare), a royalty-free, perpetual, worldwide license
back to UNIX and UnixWare for internal use ... (emphasis added).

Opposer's narrative responses to Applicant's Interrogatories are plainly
inadequate, and the specific deficiencies are detailed in Addendum A hereto. Applicant
respectively submits that Opposer's answers should be ruled as non-responsive and
Opposer should be ordered to produce the information requested in Applicant's 2

Interrogatories.

F. OPPOSER SHOULD BE COMPELLED TO RESPOND TO APPLICANT'S
2" DOCUMENT REQUESTS

It is unconscionable that Opposer now tries to run out the clock of discovery by
failing to produce ANY documents, thus keeping Applicant from taking depositions with
the knowledge of Opposer's documents, whereas Applicant initially produced over 2500
pages to Opposer with an additional supplemental response of approximately S00 pages.

Opposer's response to Applicant's 2" document production Request No. 4 is
typical of its failings. In Request No. 4, Applicant asks Opposer to provide, "copies of all
documents and all communications of any kind concerning the Unix mark Trademark Re-
Licensing Agreement between Novell and X/Open Company dated on or about May 10,
1994 and all amendments."(Exhibit 8, at 5). In response Opposer provides a one-

paragraph answer which states the following:
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"X/Open objects to this request as seeking information protected by the
attorney-client and/or work-product privileges, and as seeking the confidential or

highly confidential information of X/Open and/or third parties in the absence of a

protective order. Subject to the above general and specific objections, X/Open

will search for and produce non-privileged, responsive documents to the extent
any exist and subject to the entry of an order protecting confidential and highly

confidential information." (Exhibit 8, at 5)

Opposer has had several months to gather these documents and to begin drafting
its answers. A general promise, often repeated, that it “will search for” responsive
documents is plainly inadequate and unresponsive. Opposer's answers are clearly an
attempt at avoid document discovery and thwart Applicant's rights to obtain evidence.
Applicant realizes that it can take time to review and produce responsive documents. This
motion is not based soley on Opposer's failure to have completed its production. Rather,
this motion is based upon the fact that, six months after initially serving his 2" document
requests, Applicant still has not received ANY documents. Since Applicant has been
unable to persuade Opposer to simply produce the documents Applicant has requested,

despite trying for so long, Applicant respectively requests that the Board overrule

Opposer’s objections and order Opposer to fully and completely produce the documents.

CONCLUSION

In effect, Opposer has already been ordered by the Board to respond to discovery
in the Order of July 22, 2004. Opposer first made some objections, including blanket
objections such as confidentiality and privilege, in its Motion for a Protective Order
(Exhibit 4). It made the same arguments and objections again in its unilateral Motion to
Suspend Proceedings (Exhibit 10). Now it once more argues the same objections, thus in

effect getting a third bite at the same apple. Accordingly, Opposer is essentially
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rearguing its motion for a protective order and objecting the Board’s ruling. For the
foregoing reasons, Applicant respectfully requests that the Board issue an Order ruling
Opposer's Interrogatory answers as non-responsive and compelling Opposer to respond
fully and completely to Applicant's 2" Interrogatories with specificity and in detail, and
order Opposer to respond fully and completely to Applicant's 2" document production

requests.

Respectfully submitted,

.z ’
avid L. Partlow, FBN 239
Josiah E. Hutton, FBN 793851
David L. Partlow, P.A.
4100 W. Kennedy Blvd., Suite 210
Tampa, FL 33609-2244
(813) 287-8337; FAX (813) 287-8234
Counsel for Applicant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing document has

n
been furnished by (/. J, ()7/.%/ to Evan A. Raynes, Esquire, at Finnegan,

Henderson, Farabow, Garrett, & Dunner, L.L.P., 1300 I Street, N.W., Washington, D.C.
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David L. Partlow
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